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BRIDGES, J., FOR THE COURT:
1. George and Catherine (dso referred to in the record as Catharine and hereinafter called "Cathy™)
Elliott were divorced by ajudgment of divorce citing irreconcilable differences. There were two children
born to the marriage, Justin and Amie. There was ajudgment modifying the origina judgment of divorce
and the court awarded joint lega and physica custody of the two children to the parties. The judgment

modified vigtation so thet the parties shared parenting with Cathy having the children three days a week



and twenty-four weekends a year and George having the children two days a week and twenty-eight
weekends ayear.
12. Cathy filed apetition for modification stating that she had moved to Hagstaff, Arizona, because she
was in a"desperate financia Stuation” and had to moveto eearn moremoney. Georgefiled acounterclam
for contempt and modification seeking to have Cathy held in contempt and seeking to modify the custodia
arangement to award him sole physical and lega custody of Justin and Amie.
113. The chancdlor found Cathy to bein contempt of court, found that the moveto Arizonacondtituted
amaterid change in circumstances such that modification of the custody arrangement was warranted, and
awarded George sole physica and legd custody. Cathy was awarded certain specific vigtation rights.
Cathy filed amotion for anew trid, or in the dterndive, to dter or amend the judgment which was later
denied by the chancellor. Cathy now appedls to this Court.

STATEMENT OF THE ISSUES
. WHETHER THE CHANCERY COURT ERRED IN GRANTING THE COUNTERCLAIM FOR
MODIFICATION AND CONTEMPT OF THE FINAL JUDGMENT OF THE DIVORCE AND

AWARDING FULL CUSTODY OF THE MINOR CHILDREN TO GEORGE ELLIOTT.

1. WHETHER THE CHANCERY COURT ERRED IN FINDING CATHERINE ELLIOTT IN
CONTEMPT RESULTING IN INCARCERATION.

FACTS
14. Cathy and George Elliott were divorced on grounds of irreconcilable differenceson June 19, 1997,
in the Chancery Court of Madison County. Cathy and George had two children born of the marriage,
Jugtin Garrit Elliot and Amie Catharine Elliot. Origindly, Cathy had primary custody under the technical

terms of the agreement and George had visitation. However, within two to three weeks after the divorce,



Cathy and George established ajoint parenting relationship, which rotated physical custody to the benefit
of dl and with the children never having to attend daycare.

5. Onissues surrounding vigitation rights and payment of insurance and medica expenses, theparties
each filed petitions for contempt and modification of the divorce decree. After a hearing, the chancellor
held that Cathy was in contempt of court for violation of the fina judgment of divorce regarding Father's
Day vigtation. In addition, the court dso modified sad find judgment to change custody of the Elliotts
minor childrentojoint legal and physica custody and rearranged the visitation rights of Cathy and George.
T6. Following the decison of the chancdlor, Cathy filed a motion for a new trid, amendment of
judgment, and for findings of fact and conclusons of law. After a hearing was conducted on this maotion,
the chancellor daborated on his findings of fact but made no conclusions of law on the record. The
chancdlor dso reaffirmed his decison to change custody to joint legal and physical custody with primary
physica custody to Cathy.

q7. After gpplying for severd new positionsin her capacity as aregistered nurse, Cathy received an
offer of employment in Hlagstaff, Arizona, that would increase her income from around $38,000 to around
$56,000 per year. Cathy filed apetition for modification to change George's vidtation rights based on her
move to Arizonaand she aso filed a notice of change of address pursuant to Rule 8.06 of the Mississppi
Uniform Rules of Chancery Court.

T18. In response to Cathy's move, George filed a counterclaim for contempt and modification and
adleged that Cathy wasin contempt of court for moving to Arizonaand that the chancery court should grant
full custody of the minor children to him for thisaction. George's counterclaim aso requested atemporary

order placing Cathy in jal for moving the children to Arizona



T9. A hearing was held on the motionsfiled by the parties before Chancdlor Gail Shaw-Pierson, who
was assigned to the case after Chancellor Lutz withdrew as the chancdllor. At the concluson of the
testimony given by witnesses, the chancellor immediately ordered that Cathy be placed in the custody of
the Madison County Sheriff and incarcerated until the minor children were brought back to Missssippi.
After arrangements were made to trangport the minor children back to Missssppi, Cathy was released
from jail and the court reconvened the hearing.
110. At the conclusion of the hearing, the chancellor opined that Cathy had come before the court with
unclean heads and denied her petition for modification. She aso found that Missssppi was the "home
state" of the minor children and that the actions of Cathy, in moving to Arizona with the children, was
"tantamount to parenta kidnapping but for the grant of joint physica and legd custody.” Shethen granted
sole physica and legd custody of the minor children to George with specified vidtation granted to Cathy
and aso released Cathy from incarceration.
f11. Agan, Cathy filed a motion for a new trid or in the dterndtive to dter or amend the judgment,
which motion was denied by order of the court. Cathy now appeds to this Court.

ANALYSS
. WHETHER THE CHANCERY COURT ERRED IN GRANTING THE COUNTERCLAIM FOR
MODIFICATION AND CONTEMPT OF THE FINAL JUDGMENT OF THE DIVORCE AND
AWARDING FULL CUSTODY OF THE MINOR CHILDREN TO GEORGE ELLIOTT.
f12.  Our standard of review of the decison of achancdlor islimited and we will reverse only wherethe
decisonismanifestly wrong or clearly erroneousor the chancellor has applied an erroneouslega standard.

Credl v. Cornachione, 831 So. 2d 1179, 1183 (114) (Miss. Ct. App. 2002).

113.  In consdering whether achange in custody is warranted, the Court looks to the following:



Firgt, aparty must show that since entry of the judgment or decree sought to be modified,

there has been a materid change in circumstances which adversdy affects the welfare of

the child. Smith v. Jones, 654 So. 2d 480, 486 (Miss. 1995). Second, the party must

aso show that the best interest of the child requires achangein custody. 1d. We further

note that not every change in circumstances is S0 adverse that a modification of custody

iswarranted; however, the chancellor must consider the circumstances of each caseinlight

of the totdity of the circumstances. Ash v. Ash, 622 So. 2d 1264, 1266 (Miss. 1993).

However, "[i]n dl child custody cases, the polestar consideration isthe best interest of the

child" SHlersv. Sdlers, 638 So. 2d 481, 485 (Miss. 1994).
Credl, 821 So. 2d at 1183 (115).
14.  This Court in Sanford v. Arinder stressed that "in a custody modification proceeding, the non-
custodid parent's request does not Smply mean are-weighing of the Albright factors to see who now is
better suited to have custody of the child.! Although are-weighing of Albright factors may be triggered,
inreviewing the circumstances, there must be shown, wereterate, amaterid change and not just achange
in circumstances, that has had an adverse affect on the child and which requires, or mandates, achangein
custody for the best interests of the child." Sanford v. Arinder, 800 So. 2d 1267, 1272 (116) (Miss. Ct.
App. 2001).
115.  Assuch, thenon-custodid parent must passathree-part test: "asubstantial changein circumstances
of the custodia parent since the origind custody decree, the substantial change's adverse impact on the
wefare of the child, and the necessity of the custody modification for the best interest of the child.”" I1d. at

1272 (1115) (quoting Brawley v. Brawley, 734 So. 2d 237, 241 (112) (Miss. Ct. App. 1999)). Thistest

1In Albright, the factors to assist courts in determining custody are as follows: "hedth & sex of
the child; a determination of the parent that has had the continuity of care prior to the separation; which
has the best parenting skills and which has the willingness and capacity to provide primary care; the
employment of the parent and responsihilities of that employment; physical and menta hedth and age of
the parents; mora fitness of parents; the home, school, and community record of the child; the
preference of the child a the age sufficient to express a preference by law; sability of home
environment and employment of each parent, and other factors relevant to the parent-child
relationship.” Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983).
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has routinely been utilized by this Court in the area of child modifications. See Sanford, 800 So. 2d at

1271 (115); Brawmley, 734 So. 2d at 241 (112).

116. TheMissssppi Supreme Court explained in Kavanaugh v. Carraway, that when the totdity of

the circumstances diplaysamaterid changein the overdl living conditionsin which the child isfound which
are likdy to remain changed in the foreseeable future and such change adversdy affects the child, a
modificationof custody islegdly proper. Kavanaugh v. Carraway, 435 So. 2d 697, 700 (Miss. 1983).

The Missssppi Supreme Court dso gated: "It is only that behavior of a parent which clearly posts or

causes danger to the mental or emotiona well-being of a child (whether suchbehavior isimmorad or not),

whichis[a] sufficient basisto serioudy condder the drastic legd action of changing custody.” Ballard v.

Ballard, 434 So. 2d 1357, 1360 (Miss. 1983).

117.  Withthislegd standard in mind, we turnto the present case. When looking to thefirst part of the
modification test, whether therewasasubgtantiad changein circumstances of the custodiad parent Sncethe
origina custody decree was entered, we look to severd previous cases decided by this Court.

118.  Although the appd late courts have repeatedly held that the mere moving of one party or the other

isinaufficient grounds for modification of child custody, those cases involved vistation. There are cases,

however, which gtate that the moving of one party is sufficient grounds for modification because it makes
joint custody impractica or impossible.

119.  Inthe most recent case, Rinehart v. Barnes, 819 So. 2d 564 (Miss. Ct. App. 2002), the parties,

Beth and Kevin, shared legd custody of ther daughter, Kristina Id. at 565 (f1). The custody
arrangement, where Kristina would stay with Beth for one week and Kevin the next week, lasted
agoproximately four years after the divorce. 1d. at (113). 1t wasthen that Kevin moved to Tennessee and

filed a petition for modification of custody and Beth filed a counterclam seeking the samerdief. 1d. The



chancdllor awarded Kevinfull custody of Kristinaand hisreasoning wasthat the shared custody agreement
between parents of a child of school age, living in two different states, would be quite difficult to maintain.
Id. a 566 (7). "The chancellor concluded that the best interest of the child dictated that primary custody
should be modified, and therefore, Kevin should becomethe custodiad parent of Krigina" 1d. at 567 (110)
Beth gppeded that modification and this Court affirmed the chancellor's decison. Id. at (1110-11).

920. Likewise inthecaseof Massey v. Huggins, 799 So. 2d 902, 906 (114) (Miss. Ct. App. 2001),
this Court found that a geographicd move by one parent which makes the gpplication of ajoint custody
award impractica or impossbleisamateriad changein circumstances. See also Lackey v. Fuller, 755
So. 2d 1083, 1089 (129) (Miss. 2000); Riley v. Doerner, 677 So. 2d 740, 743 ( Miss. 1996); McRee
V. McRee, 723 So. 2d 1217, 1219 (115-8) (Miss. Ct. App. 1998).

921. Inher findings of fact, the chancdllor, in this case, found that it was most gppdling that Cathy
unilaterdly effected a modification of the court order by moving the children to Phoenix, Arizona without
the consent of either the other party or the court. The court further stated that Cathy's actions were
"tantamount to parenta kidnapping but for the grant of joint physica and legd custody.” The chancellor
concluded that Cathy's move to the State of Arizona was a material change in circumstances which
warranted a modification of the prior court order and that in light of the prior rulings regarding the selfish
behavior of Cathy, the court found that it was in the best interest of the children that they be placed in the
primary physca and legd custody of their father.

922. Having found that the impracticaity of the present joint physical custody arrangement was a
materiad change in circumstances adverse to the children's best interests, we now turn to whether achange

in custody is needed to protect the best interests of the children.



923.  Thechancdlor in her findings of fact sated that "in light of the prior rulings regarding the sdlfish
behavior of Catharine and the most recent conduct, the court findsit isin the best interest of the children
that they be placed in the primary physical and lega custody of their father, George Elliott." Although the
chancelor does not make many specific findingsin her last ruling, the record is brimming with examples of
Cathy's behavior that is adverse to the children's best interests, as set out in the findings of fact and
conclusons of law made by Chancellor Lutz, as well as Chancdlor Shaw-Pierson.

924.  ThisCourtinCreel rgected the notion that alegationsof denid of vigtation were sufficient grounds
for modification of custody. Creel, 831 So. 2d 1183 (16); see also Spainv. Holland, 483 So. 2d 318,
321 (Miss. 1986) (moveto another state which effectively curtailed non-custodid parent'svigtation rights
"legdlly irrdlevant to the matter of permanent custody™). The proof inthiscaseroseto that level. It became
virtudly impossible for the father, George, who had joint custody to have custody of and vigtation with his
children. Certainly, the best interests of the children were served by this decision.

125.  After reviewing the three prong modification test set out in Sanford, 800 So. 2d at 1271(15), we
find that the court below was wdl within its discretion to modify the custody agreement and grant full
physca and legd custody to George. Therefore, this Court finds this issue to be without merit.

1. WHETHER THE CHANCERY COURT ERRED IN FINDING CATHERINE ELLIOTT IN
CONTEMPT RESULTING IN INCARCERATION.

726. "Contempt matters are committed to the substantial discretion of the triad court which, by
inditutiona circumstances and both tempora and visud proximity, isinfinitely more competent to decide
the matter than we are” Varner v. Varner, 666 So. 2d 493, 496 (Miss. 1995). A citation of contempt
is proper when "the contemnor has willfully and deliberatdly ignored the order of the court.” Bredemeier

v. Jackson, 689 So. 2d 770, 777 (Miss. 1997). The factud findings of the chancellor in civil contempt



cases are afirmed unless manifest error is present. Purvis v. Purvis, 657 So. 2d 794, 797 (Miss. 1994)
(ating Caldwell v. Caldwell, 579 So. 2d 543, 545 (Miss. 1991)). "ThisCourt will not reverse acontempt
citation where the chancdllor's findings are supported by substantia credible evidence” Goodson v.
Goodson, 816 So. 2d 420, 423 (13) (Miss. Ct. App. 2002).

927.  The chancdllor found that Cathy was in contempt of court for violation of a prior court order
wherein the court established joint physicdl, and dsojoint legd custody for the benefit of the minor children
dleging that the actions of Cathy in removing theminor children from thejurisdiction to the State of Arizona
prohibited "George from exercisng vigtation with the children and hisjoint custodid and joint legd rights.”
The chancdlor dso stated that based on the testimony of the parties that Cathy had been in "willful
contumacious contempt of this court by exercisng blatant disregard for the orders and authorities of this
court, by secreting her actions and willfully removing the minor children that are within the jurisdiction of
this court from the jurisdiction of this state and taking them to the Sate of Arizona, thereby depriving their
father of theright to exercisejoint physica and legal custody of these minor children as previoudy ordered
of this court." After finding Cathy to be in contempt, the chancellor immediately remanded her to the
custody of the Sheriff's Department of Madison County to be incarcerated and detained until the minor
children were brought back into the jurisdiction of the lower court.

128.  Onapped, Cathy arguesthat her incarceration wasan abuse of discretion, manifest error, and was
aresult of a complete lack of understanding of Missssppi law. She aso contends that the judgment
modifying decree, dated October 30, 2000, was avague and nebulous order. Inaddition, Cathy contends
that she should never have beenjaled in thismatter even with afinding that shewasin contempt of theprior

orders of the Madison County Chancery Court.



929.  The judgment modifying the divorce decree, dated October 30, 2000, which isthe basis for the
contempt action discussed herein, sates that Cathy will have the children three days aweek which equds
one hundred fifty-six days ayear. Cathy will dso have the children for twenty-four weekends, which
equals forty-eight days ayear. The totd amount of time Cathy will have with the children is two hundred
and four daysayear. The amount of time George will have with the children is two days a week, which
equds one hundred and four days ayear. George will dso have the children for twenty-eight weekends,
which equds fifty-Sx days ayear. The tota amount of time George will have with the children is one
hundred sixty days ayear. Therefore, Cathy has custody of the children fifty-seven percent of thetimeand
George has custody forty-three percent of thetime. 30. In the present case, while we are in
agreement that the chancellor made proper findingsin al matters with respect to Cathy's removd of the
childrenfrom the jurisdiction of the Chancery Court of Madison County under the termsand arrangements
of the joint custody order, we disagree that Cathy should have been held in contempt and find the
chancdlor erred in making such finding. However, that matter is now moot and is not sufficient error for
reversd where an order provides for joint custody without any provison for prohibition of remova of the
child or children from the State of Missssppi. Contempt is not the proper action against such party for
removing the child or children from the state and incarcerationwould be asevere punishment for an order
that did not make the removal aviolation. Therefore, we are of the opinion that the chancellor erred in
holding Cathy in contempt, but such error was not reversible error.

131.  Wedtfirm.

132. THE JUDGMENT OF THE MADISON COUNTY CHANCERY COURT IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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